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(1) NATIONAIL ANTI-VIVISECTION SOCIETY
(2) ANIMAL ATD
\4
THE FIRST SECRETARY OF STATE

DRAFT GROUNDS OF APPEAL

This 18 a claim made pursnant 1o section 288 of the Town and Country Planning

Act 1990 for an order that the decision of the Delcndant given by lctter dated 20
| 11 03 to grant planning pernusston for a building for B1(b) rescarch use at 307
[ Huntingdon Road, Cambridge, bc quashed.

‘ The grounds of challenge are as follows:

(1) Perversity/ Wedneshury Unreasonableness

[. The proposcd development is located in the green belt.
2. Very special circumstances must therefore be shown if the

presumption against development in the green belt is o be

rchutted,

3. The Sceretary ol State was persuaded that this proposal was of
national importance and consequently justified the rebuttal of

the presumption against development in the green belt,

4. However, the permission granted docs not limit the use of this
[acility to non-human primate cxperimentation. Rather, it
permits any B1(b) research use. This is delined as “for resewrch

cned development of products or processes™.

2085034 1
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0.

9.

10.

The existing permission could therefore permit a range of

activities, whether of national importance or not.

It is submitled that to basc the grant of a planning permission
for development within the green bell on VSC of the national
importance of a particular proposal and then not to limii the
permission  lo  thal proposal is  perverse/Wednesbury

unrcasonable and renders the grant itsclf unlawful.

(2) No evidence of Need for the Scale of Proposed Use /

Failure to take account of a material consideration

At paragraph 14,17 of his Report the [nspector states *...if the
national interest ‘vard ' is fo be praved in aid as a very special
circumstance, then I helieve there is a direct obligation on the

University (o demonstrate this in some obfective way.”

The Secrctary of Staic deals with national need in his DL at

patagraphs 106 et seq.

Ncither the Sccretary of Statc dccision letter nor the material
submitted to the Inquiry by CU contains a justification [or the

scale of the proposed research centre.

In a highly analogous recovered planning appeal [(or the
development of a B1b research centrc 1 Cambridge (at Land
South of Hinxton Hall — Application No: S/0888/97/0O -the
Hinxton Hall case™) a failure to sulliciently justify the scale of
that proposed development caused the Secretary ol Stale 1o be
unable o dctermine the application and to order that the matter
bc remitted so that scale, il possible, be justified by the

devcloper.

b~
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In the Hinxton Hall appeal, having accepted that the proposal
was of national unportance (HH DL para 271) the Secretary ol
State monetheless concluded that (at paragraph 28)  “/le
aceepis the Inspector’s view that your clients juiled to provide

sufficient evidence (o justify: a scheme of the scale proposed.”

. 1 is submiticd that in this case, where the application was for

development in (he Green Belt (rather than mercly in an area of
land which is scnsitive, as in the Hinxton Hall case), the
justification of scalc ol the proposed development s all the

morc important,

. Furthermore, in the Hinxton Hall casc, the Sccretary of State

acknowledged some amount of evidence as to scale (sce HH IR
paragraphs 14.22 and 14.23), but concluded that there was
insufficient for him to allow the appcal. In tlus casc there is no

evidence as to justification ol scale at all.

It is submitted that in granling permission for the proposcd
development despite the absence of cvidence as (o justification
for the scale of the development the Secrctary of State reached
a decision without rcgard (o a material consideration and which

was therelore unlawiful.

(3) Article 6 — Fair Hearing

Impression crealed that the Outcome of the Ingquiry was pre-

determined

At paragraph 14.37 ol his Reporl the [nspector states:

. Qg ate] . . .
[n his |the Secretary ol Stale's] view the nabional interests arguments i favour of developing an
incubalion centre outwergh the harm that would be caused”

2085034
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16.

19.

L from the planming inguiry viewpoint this must be seen to be

Juir, open and impartiadd. Without this, the fears of some

objectors that the outcome s a foregone conclusion is granted

credibility.”

The minutes of the pre-inquiry meeting held on 16 09 02
record set out (at paragraph 12) some of the “materuil
considerations upon which the farst Secrctury of Stute would
wish 1o be advised”. These included “Need for the research
establishment”™. "The inspector clarified that he would not hear
evidence on public health, animal wellare or the morality ol the
proposed rescarch (see paragraph 14). Furthermore “nationa!
interest” was 1dentified by the Inspector in the Statement of
Common Ground as a matter he wished lo be covered at the

Imquiry (paragraph 15).

. Despite need for the research cstablishment being clearly

identificd as a matter (o be examined at the public inquiry, it
was argued by CU at the Inquiry that as a resull of various
government pronouncemcents in advance of the inguiry the
question of need had been pre-determined and formed part of
government policy. On the basis of the casc ol Bushell 11 was
[inther argued that it was not the task of an inquiry or the

mnspeclor to go behind government policy.

- It 15 submutted that this approach, adopied by the Sceretary of

State, 1s Mawed in law for the following reasons:

The Blair Speech/Lctter

Government Policy, such as it is, is not and cannol be so
specific as Lo require this specific centre in this specific location

(the letier [rom Tony Blair to Andrew Landsley CBE MP
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(“Blair Letter™) conflirms as much). Otherwise there would be

no purpose scrved in holding the inquiry at all.

.Mt is perverse and an interference with the objectors’ right to a
] ] g

fair trial to scem to give the impression that the inquiry was to
detcrmine whether there was a nalional need [or the proposed
centre and at the same time (o describe thal centre as “vital™

(Blair Letter).

. The inquiry ought to be a {rue and open examination of the

material issues belorc the Sceretary of State. Predeterminations
from Government which are not gencral but specific i their
nature scrve only to undermime this process. An examplc is
contained in this extract from the Prime Minster’s Speech o the

Royal Society.

A further  cxample ol this praclice of  govemment

predetermining the result of an inquiry about to happen is
conlained m thc Prime Minister’s observation about public
order (the solc ground upon which the local planning authority
relused permission and therefore plainly an important matior to
be considered on appeal at the Inquiry). By stating that “we
cunnot  hove  vital  work  stifled  simply  because it iy
controversial ", the Prime Minster cffectively predetermines
iwo important inquiry issues. First that the proposed work is
mdeed vital (thcre was no apparent evidence before the PM
upon which he could reasonably reach this view) and that the
centre shouid not be thwarled on public order grounds (no

matler how greal these may be).



The Lord Samsbury Letiers

23, In his DL (paragraphs 17 ct seq.) the Secretary of Staic
considers other documents in the context of government policy.
In particular:
(1) The letter of April 2001 rom Lord Sainsbury to Sir
Alec Broers (CD5),
(i)  The lctter of 22 November 2002 from Lord

Sainsbury lo the luspector (CD7);

24, T{ is submitted that neither of these lcticrs goes so far as to
require this particular centre at 307 Huntingdon Road. The need
(or 11, 1ts scale and its location were to be determined by mcans
ol the inquiry proccss. By failing to require evidence as lo
nced and scale, and nonctheless granting permission, il Is
submitled that the Secrctary of State has interfcred with the

objector’s right to a fair trial.

House of Lords Select Commiltee on Animals in Scientific

Procedures

25. Furthermore the second Lord Sainsbury lelier refers fo and
relics on the findings of the House of Lords Select Commitiee.
Not only were the findings of this Commitiee mixed and not in
dircct support of the proposal (see c.g. observations of | al
[4.37 of the IR) but it was acknowledged that that Committce
did not have before 1t evidence as to (inter alia) “the expected
benelits ol research™ (see para 5.24 of the Commitiee Report
and paragraph 31 of the Government's Reply to it). It is
submitted that it is perverse and an interference with objectors”
rights 1o a fair hearing Lo rely on cerlain conclusions contained
within a House of Lords Commitice Report for the purpose of
eslablishing the need for a ceriain type of rescarch when that

very document acknowledges that it did not have before it the

208561 .
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relevant evidence lor such a finding. Without such cvidence
available to the Housc of Tords, or the Inquiry, it cannot be said
that the objector’s have had the benelit of a fair trial within the

mcaning of Article 6 of thc Human Rights Act.

JIF Grant

. Nor, il 15 submitted, can it be said that rchiance on a JIF grant

lor the proposcd rescarch is suflicient evidence of the
merits/need for the rescarch such as to circumvent the duty on
CU to adduce evidenec as o such need. Throughout the Inquiry
detals of the JTF application were sought by objectors, None
waus produced 1o the inquiry. Although Lord Sainsbury places
very great weight on this grant in his first letter, it 15 submitted
that for the Sccretary of State {o do the same (as he apparently
does) without secking to understand the underlying rationalc
and/or the significance (if any) ol such a grant) constitutes an
interference with the objector’s righls under Article 6 of the

Human Rights Act 1998.

(4) Perversity — The Letters from Lord Sainsbury

. At paragraph 21 of his DL the Secrctary of Stale stalcs:

“The Secretary of State agrees with the Inspector that an award
of funding cunnot be an overriding criterion in determming

national importance.”

.The first Tord Sainsbury lctter, in which Lord Sainsbury

cxpresses for the first time his support [or the research centre,
so far as it relates specifically 1o the appeal proposal relics

entirely on the fact of JIF funding.
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31.
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34.

It 1s perverse for the Secretary of State 1o at once accept that
funding should not be an overriding consideration and then 1o
slavishly adopt the view ol a Minister for whom funding was
the principal consideration in reaching a view as to the national

importance of the proposed rescarch.

. Further or allematively, Lord Sainsbury misinterpretls aspects

of the conclusions of the Housc ol Lords Select Commitice and
these misinterpretations are adopted by the Secrelary of Statec in

such as way as 1o render his decision perverse.

Al paragraph 4.14 of ils reporl, for example, the Select
Committce concludes that “there is atl present a continued need
for anumal experiments both in applied rescarch, and in
research aimed purely at extending knowledge™. At paragraphs

2 and 6 of'its responsc the Governmcnt concurred.

. However m meilher of these documcnts is there any specilic

cndorsement of non-human primate cxperimentation or of the

expansion ol exisling facilitics lor antmal cxperiments.

. Accordingly, to adopt the views of Lord Sainsbury, who bases

his support tor the proposed cnlarged and expanded rescarch
[acility on (inter alia) the conclusions of the Housc ol Lords
Select Commitice, when those conclusions cannot support the
propositions which Lord Sainsbury expresses, is (o act

perverscly.

Conclusions

The So8's DL is lawed in law and should be quashed on the

following grounds:
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(1)

(i)

(iv)

Perversily! Wedneshury unreasonableness —

{o grant pecrmission for any type of B1(b) usc when
the VSC which rebut the presumption of
devclopment in (he green bell apply to a specific

research proposal;

Failure to take account ol a malerial consideralion —

No evidence as 1o scale of the proposal

the Sccrelary of Stale has made clear in the Hinxton
Hall' cuse that  notwithstanding  national
importance/nced, evidencc of the scale of a
development (especially where sensitive land is at
stakc) must be before him. No such evidence was

before the Secrctary of Stale in this cuse.

Article 6 — Fair Hearing

Withoul prejudice to the Appellants contention that
government policy so far as it related to the
proposed development cannot be so specific as to
require  granting of this planning application,
reliance on such policy by the Secretary of Stale so
that objcctors are deprived of a Tair hearing as to the
need for the rcsearch centrc amounts 1o an
intertercnee with their rights under Ariicle 6 of the

Human Rights Act 1998.

Pcrversity — Adoption of Crrors commilied by Lord

Sainsbury

The Secretary of State’s adoption of certain

shortcomings contained in letters by Lord Sainsbury
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which cndorse the proposed research centre, without
considering the matters afresh, has resulled in a

decision which is perverse in the public law scnse.

35. Accordingly the SoS’s decision should be quashed.

301203
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